
G.R. CASE NO. 105 of 2018

             IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO.  105 of 2018  
    (U/S- 447/34  IPC)

   STATE

-VS-

1. MD JIYARUL HAQUE
2. MUSTT. PHULMATI BEGUN
3. MUSTT. AHELA KHATOON
4. MUSTT. MISIRAN NESA AND
5. MUSTT. MABIA KHATOON

        
---------Accused persons.

Present:  Shri Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. M. Khaklari

Advocate for the Defence : Mr. M. C Narzary

Evidence recorded on   : 05.06.2018.

Argument heard on   : 18.06.2018

Judgment delivered on  : 28.06.2018.

 

J U D G M E N T

1. The prosecution case, in brief is that, informant Mustt.  Gulesha Begum

has lodged the F.I.R. before Ekrabari OP by stating that she got marriage

to  the  accused  person  namely  Jiyarul  Haque  about  2  years  and  6

months  before  and  after  that  one  child  was  born  out  to  them.  Her

husband had his another wife earlier. An at instigation of his first wife

he used to tortures upon the informant. On 29.01.2018 her husband

instigated  the  other  accused  accused  persons  who  were  the  family

members of her husband to assault her severely and accused persons

had assaulted her for which she sustained injury on her various part of

body.  The accused persons strangulated her,  then she made noises,
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after hearing hue and cries neighbors came and rescued her. Hence this

case.

2. After receiving the aforesaid ejahar the I/C of Ekrabari OP had forwarded

the FIR to the O/C of Rowta Police Station for register a police case

under  the  proper  sections  of  law.  Accordingly  O/C  of  Rowta  PS  has

registered a case vide Rowta PS case no. 09/2018, u/S 109/325 IPC.

Investigating Officer investigated the case, recorded the statement of

witnesses, made the seizure list, collected the medical report, prepared

the sketch map and after completing the investigation, IO submitted the

charge sheet against the accused Jiyarul Haque, Phulmati Begum, Ahela

Khatoon, Misiran Nesa and Mabia Khatoon,  u/S 109/447/34  IPC vide CS

No. 05 of 2018 dated 20.02.2018. 

3. On the  basis  of  the  charge  sheet,  cognizance  of  offence  was  taken

under  Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were

issued for causing appearance of the accused persons before the court.

Accordingly  accused  persons  appeared.  The  copies  of  relevant

documents  were  furnished  to  the  accused  persons.  Considering  the

material on record, the particulars of offence u/S 447/34 IPC was read

over and explained to the accused persons to which all  the accused

persons pleaded not guilty and claimed to be tried. 

4. During trial  the prosecution had examined as  many as  five (5)  PWs

including  the  informant.  The  statement  of  defence  of  the  accused

persons u/S 313 Cr.P.C has been recorded. The defence case is of total

denial. No witness been examined by the defence. Argument had been

heard from both sides. 

5. I have considered the evidence on record, statement u/S 313 CrPC and

the argument advanced. For the purpose of clarity, the following points

for determination is hereby framed: 

6. POINTS FOR DETERMINATION OF THE CASE  :  (I)  Whether 29.01.2018 the

accused  persons,  in  furtherance  of  their  commons  intention,  had

criminally trespassed into the property of the informant  and thereby

committed the offence punishable u/S 447/34 IPC?
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7. DISCUSSION, DECISION AND REASONS FOR THE DECISION:  The

prosecution had examined as many as five (5) witnesses:

PW 1 Gulesha Begum

PW 2 Jahirul Islam

PW 3 Atar Ali

PW 4 Subahan Ali and

PW 5 Majiran Nesa

8. PW 1 Gulesha Begum, the informant herein this case has stated in her

deposition that one accused person is her husband and other accused

are her husband’s relatives. After marriage she was used to torture  by

her  husband  and  other  family  members  without  any  reason.  The

accused persons  also  assaulted  her  by  demanding  money from her.

About  3/4  months  ago,  the  accused persons  had assaulted  her  and

thereafter she went her maternal home. After that she has filed the FIR.

PW1 has identified the FIR as Exhibit 1 and Exhibit 1 (1) her signature. 

9. During cross-examination she has stated that her husband is a mason

and he often stays at outside of the house. She could not remember

when  the  accused  persons  had  assaulted  her.  Jahirul  had  seen  the

accused persons assaulting her. Rests of her cross examination are the

suggestions which she has denied.  

10.PW 2 Jahirul  Isalam has  stated in  his  deposition that  he only  heard

about the quarrel between the informant and the accused persons. But

he did not know the reason of their quarrel. He also had not seen the

occurrence.  He only  had seen the informant and her  parents  at  the

house of the accused persons.  

11.During cross-examination PW2 stated that he did not know the reason

why the parents of  the informant went to the house of  the accused

persons. . 

 

12.PW  3  Atar  Ali  has  stated  in  his  deposition  that  on  the  day  of  the

occurrence  the  informant  and  her  parents  and  her  brother  had
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assaulted the accused persons. At that time he was present outside the

house of the accused persons. The accused persons had not assaulted

the informant. 

13.During cross-examination he has stated that the name of the mother of

the informant is Majiran and the father is Goni. He also has deposed

during his cross examination that the parents of the informant wanted

to keep the informant at the house of the accused persons for which the

quarrel took place between them.  

14.PW 4 Sabahan Ali  has sated in his deposition that on the day of the

occurrence the informant  and her  parents  went  to  the house of  the

accused persons and assaulted them, for which the accused Phulmati

had sustained head injury. The accused persons had not assaulted the

informant.  

15.Cross examination of PW 4 has been declined by the defence counsel. 

16.PW 5 Majiran Nesa has stated in her deposition that on the day of the

occurrence the informant and her parents and her brother assaulted the

accused persons for which accused Phulmoti  sustained injury on her

head. 

17.Cross examination of PW5 has been declined by the defence counsel.

18.Learned counsel of defence had argued that the prosecution witnesses

are contradictory to  each other.  Except the informant no one of  the

witnesses have supported the case of prosecution. He argued that there

is no evidence on record to prove the charge under section 447 IPC. So,

he prayed to acquit the accused persons forthwith. 

19.After  appreciating  the  evidence  on  record,  it  is  seen  that  the

prosecution case has  not  been supported by any of  the prosecution

witnesses. The prosecution witnesses i.e PW2, PW3, PW4 and PW5 have

not  supported  the  case  of  the  informant.  There  found,  totally
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contradiction between the evidence of the informant and the evidence

of other prosecution witnesses. 

20.As it is found from the evidence of PW2, PW3, PW4 and PW5 that on the

day of the occurrence the informant and her parents came to the house

of the accused persons and assaulted the accused Phulmati  and the

accused  Phulmati  had  sustained  head  injury.  Thus,  the  prosecution

witnesses in this case had deposed a complete different statements as

deposed  by  the  informant.  No  single  evidence  has  been  found

supporting the evidence of the informant. Hence, I hold that prosecution

has failed to prove the alleged offence under Section 477/34 IPC against

the accused persons beyond all reasonable doubt.    

O R D E R

Under the facts and circumstances of the instant case, it is found that

prosecution has not been able to prove the case u/S 477/34 IPC against

the  accused  persons  namely  Jiyarul  Haque,  Phulmati  Begum,  Ahela

Khatoon,  Misiran  Nesa and Mabia  Khatoon beyond reasonable  doubt

and hence accused persons are acquitted from the charge u/S 477/34

IPC on benefit of doubt and set at liberty forthwith. 

The bail bond shall remain in force for next six months as per provision

of section 437(A) CrPC.

The judgment is given under the hand and seal of this Court on this 28th

day of June, 2018.

Dictated and corrected by me:

      (N. Lahkar )                (N. Lahkar)

    Addl. Chief Judicial Magistrate.                Addl.  Chief Judicial Magistrate  
    Udalguri, Assam.            Udalguri, Assam. 
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 APPENDIX

A. Prosecution witnesses : PW 1 Gulesha Begum

PW 2 Jahirul Islam

PW 3 Atar Ali

PW 4 Subahan Ali and

PW 5 Majiran Nesa

B. Defence witness :         Nil.

C. Documents exhibited : Ext. 1 – FIR

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Stenographer)
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